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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[10CFR  Part  212] 

{Docket  No.  ERA-R-79-32-C) 

Mandatory  Petroleum  Price 
Regulations;  Equal  Application  Rule 
and  Allocation  of  Increased  Cost  at 
Retail  Level 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  Proposed  Rulemaking 
and  Public  Hearing. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  of  a 
proposed  rulemaking  and  public  hearing 
regarding  retail  sales  of  motor  gasoline. 

DOE  is  proposing  two  amendments  to 
the  equal  application  rule  in  order  to 
remove  current  regulatory  constraints 
which  could  result  in  refiners  and 
resellers  selling  gasoline  at  retail  prices 
substantially  below  those  of 
independent  retailers.  First  the  refiner 
price  rule  would  be  amended  to  increase 
from  three  (3)  cents  per  gallon  to  7.9 
cents  per  gallon  the  limit  on  the 
difference  in  increased  costs  which 
refiners  are  permitted  to  charge  in  retail 
sales  of  gasoline  without  being  subject 
to  the  equal  application  rule.  Second, 
the  reseller-retailer  equal  application 
rule  would  be  amended  to  permit  up  to  a 
7.9  cents  per  gallon  differential  in 
increased  costs  passed  through  between 
reseller  and  retailer  levels  of 
distribution  without  being  subject  to  the 
equal  application  rule.  In  each  case 
allowable  increases  in  retail  station 
margins  would  be  offset  by  reduced 
costs  available  for  passthrough  to  other 
classes  of  purchaser.  DOE  is  also 
proposing  to  amend  the  refiner  and 
reseller-retailer  price  rules  to  require 
that  increased  non-product  costs 
attributable  to  selling  products  at  retail 
may  only  be  recouped  in  prices  charged 
in  retail  sales. 

DATES:  Comments  by  November  5. 1979. 
4:.30  p.m.  Requests  to  speak  at  Denver 
hearing  by  October  5. 1979,  4:30  p.m. 
Requests  to  speak  at  Washington.  D.C. 
hearing  by  October  5, 1979,  4:30  p.m. 
Hearing  Dates:  Denver  hearing.  October 
18. 1979.  9:30  a.m..  Washington.  D.C. 
hearing,  October  23. 1979,  9:30  a.m. 
ADDRESSES:  All  comments  to  Public 
I  lea  ring  Management:  Docket  No.  ERA- 
R-79-32-C.  Department  of  Energy.  Room 
2313.  2000  "M”  Street.  NW..  Washington. 
D.C.  20461.  Requests  to  speak  at  Denver 
hearing  to  Department  of  Energy.  Attn: 
Dale  Eriksen.  1075  South  Yukon  Street. 


P.O.  Box  26247,  Belmar  Branch. 

Lakewood.  Colorado.  80226.  Requests  to 
speak  at  Washington,  D.C.  hearing  to 
Office  of  Public  Hearing  Management. 
Room  2313,  2000  “M”  Street,  NW., 
Washington,  D.C.  20461.  Hearing 
Locations:  Denver  hearing:  Federal 
Building.  Room  1407, 1960  Stout  Street, 
Denver,  Colorado.  Washington,  D.C. 
hearing:  2000  "M”  Street,  NW.,  Room 
2105,  Washington.  D.C.  20461. 

FOR  FURTHER  INFORMATION: 

Robert  C.  Gillette  (Hearing  Procedures), 
Economic  Regulatory  Administration, 

Room  2222-A.  2000  M  Street  NW.. 
Washington.  D.C.  20461,  (202)  254-5201. 
William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration.  Room  B-110,  2000  M  Street 
NW..  Washington.  D.C.  20461.  (202)  634- 
2170. 

Chuck  Boehl  or  Ed  Mampe  (Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration.  Room  2304.  2000  M  Street 
NW..  Washington.  D.C.  20461.  (202)  254- 
72(M). 

William  Mayo  Lee  (Office  of  General 
Counsel).  Department  of  Energy,  Room  6A- 
127,  KXX)  Independence  Avenue  SW., 
Washington.  D.C.  20585.  (202)  252-6754. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Equal  Application  Rule:  A.  Refiners.  B. 
Reseller-retailers.  C.  Comments  Requested. 

III.  Allocation  of  Increased  Costs. 

IV.  Written  Comment  and  Public  Hearing 
Procedures. 

I.  Background 

On  July  15,  1979  (44  FR  42541,  July  19. 
1979).  DOE  issued  amendments  to  its 
retailer  price  rules  for  motor  gasoline, 
which  adopted  a  different  and  much 
simplified  method  for  retailers  to 
calculate  the  maximum  lawful  selling 
price  of  each  type  or  grade  of  gasoline. 
Generally,  retailers  shall  calculate  their 
maximum  lawful  selling  price  for  each 
type  or  grade  of  gasoline  based  on 
acquisition  cost,  plus  15.4  cents  per 
gallon  fixed  markup  and  applicable 
taxes.  The  equal  application  rule  with 
respect  to  retailers'  retail  sales  of 
gasoline  was  no  longer  operative  and 
therefore  was  deleted. 

To  prevent  price  distortions  in  the 
retail  gasoline  market.  On  July  30, 1979, 
DOE  issued  amendments  to  ‘he  refiner 
and  reseller-retailer  price  rules  which 
limited  the  maximum  lawful  retail 
selling  price  for  ga.soline  sold  by  refiners 
and  reseller-retailers  at  their  own  retail 
outlets  to  an  amounLapproximately 
equal  to  that  permitted  independent 
retailers.  Refiners  and  reseller-retailers 
may  not  charge  a  price  at  their  own 
retail  outlets  which  exceeds  the  most 
recent  dealer  tank  wagon  selling  price 
charged  by  the  refiner  or  reseller-retailer 
to  the  nearest  independent  retailer,  plus 
15.4  cents  per  gallon,  plus  applicable 


taxes.  Accordingly,  the  current  rules 
prevent  any  segment  of  the  retail  market 
from  charging  inflationary  prices  and 
price  gouging  during  a  shortage 
situation.  ^ 

The  equal  application  rule,  however, 
in  some  instances  may  cause  certain 
refiners  and  reseller-retailers  to 
maintain  a  selling  price  in  retail  sales  of 
gasoline  well  below  those  of 
independent  retailers  and  well  below 
those  that  would  prevail  in  a 
competitive  marketplace.  The  equal 
application  rule  (with  respect  to 
refiners — 10  CFR  212.83(h)  and  with 
respect  to  reseller-retailers — 10  CFR 
212.93(e)(1))  applies  to-the  "banking"  of 
increased  costs.  Refiners'  and  reseller- 
retailers’  increased  costs  are  allowed  to 
be  passed  through  to  consumers  by 
adding  the  costs  to  what  the  otherwise 
maximum  lawful  selling  price  would  be. 
Rather  than  passing  through  these  costs 
in  a  particular  month,  however,  refiners 
and  reseller-retailers  are  allowed  to 
"bank"  these  increased  costs:  that  is. 
save  them  for  passing  through  in  a 
subsequent  month.  However,  to  create  a 
disincentive  for  passing  through 
increased  costs  (whether  current  or 
banked)  to  some  classes  of  customers 
and  not  to  others,  the  equal  application 
rule  requires  that,  to  the  extent  that 
increased  costs  are  passed  through  to 
certain  classes  of  purchaser  but  not  to 
others,  the  refiner  or  reseller-retailer 
will  be  deemed  to  have  passed  through 
those  same  increased  costs  to  all 
customers,  and  he  will  not  be  able  to 
"bank"  those  increased  costs  deemed  to 
have  been  passed  through.  This  creates 
a  powerful  incentive  not  to  pass  through 
increased  costs  differently  to  different 
classes  of  purchasers.  Because  retail 
and  wholesale  customers  are  different 
classes  of  purchaser,  the  effect  of  the 
equal  application  rule  is  to  have  a 
refiner's  or  reseller-retailer's  increased 
costs  passed  through  equally  (to  the 
extent  they  are  passed  through)  to  both 
wholesale  and  retail  customers.' 
Depending  on  the  relative  availability  of 
supply  and  other  economic  factors,  this 
can  in  some  cases  result  in  refiners  or 
reseller-retailers  underselling  other 
retailers  solely  because  of  artificial 
constraints  imposed  by  the  regulations. 
This  in  turn  could  create  competitive 
imbalances  in  the  marketplace  which 
possibly  could  have  serious  effects  in 
the  long  run  on  the  independent  portion 
of  the  industry. 


‘There  iire  two  exceptions  to  the  equul 
applir.iitloii  rule  relevant  here.  First,  refiners  ni.iy 
apply  the  rule  on  a  reijional  basis  and  reflect 
regional  price  differentials  up  to  three  (3|  cents  per 
gallon.  Second,  a  refin(rr  may  pass  through  up  to 
three  (:j)  cents  per  gallon  more  in  increased  costs  to 
retail  customers  than  to  other  classes  of  purchaser 
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Accordingly,  DOE  proposes  to  amend 
the  refiner  and  reseller-retailer  price 
rules  to  allow  more  competitive  pricing 
in  retail  sales  of  gasoline  by  giving 
refiners  and  reseller-retailers  the 
flexibility  to  increase  prices  at  their  own 
retail  outlets,  without  increasing  total 
potential  revenues,  to  the  maximum 
allowable  price  permitted  independent 
retailers  by  the  current  retailer  price 
rules  without  triggering  the  equal 
application  rule. 

II.  Equal  Application  Rule 

A.  Refiners 

DOE  proposes  to  amend  the  refiner 
equal  application  rule  (§  212.83(h))  to 
permit  refiners  to  pass  through  in  retail 
sales  of  gasoline  from  refinery-owned 
stations  up  to  7.9  cents  per  gallon  more 
increased  costs  than  they  pass  through 
in  sales  to  other  classes  of  purchaser 
before  the  provisions  of  the  equal 
application  rule  would  become 
operative.  Under  the  current  rules 
refiners  are  permitted  up  to  a  3  cents  per 
gallon  differential  without  being  subject 
to  the  equal  application  rule.  The 
proposed  amendment  would  not 
increase  a  refiner's  total  potential 
revenues,  but  would  alter  the  manner  in 
which  increased  costs  may  be  recouped. 

The  amendment  proposed  today  is  to 
increase  from  three  (3)  cents  per  gallon 
to  7.9  cents  per  gallon  the  exception  for 
retail  sales  of  gasoline  found  in 
§  212.83(h)(2)(iv).  This  proposed 
increase  reflects  our  estimate  of  the 
average  allowable  margin  increase 
permitted  retailers  in  the  July  15, 1979 
amendments  (not  counting  margin 
increases  allowed  under  the  prior  rules 
since  January  1. 1979,  to  reflect  actual 
increases  in  rent  and  vapor  recovery 
system  costs,  which  amounts  varied 
substantially  among  dealers).  DOE 
believes  that  a  4.9  cents  increase  also 
approximates  the  amount  of  the 
potential  differential  between  average 
maximum  lawful  prices  that  currently 
exists  between  refiners  and  retailers  in 
retail  gasoline  sales.  DOE  proposes  to 
adjust  this  amount  every  six  (6)  months 
beginning  in  December  1979  to 
correspond  to  adjustments  in  the  fixed 
cents  per  gallon  markup  permitted 
retailers. 

The  proposed  amendment  would  not 
increase  the  total  potential  revenues 
that  could  be  received  by  a  refiner  in 
any  single  month,  although  it  would 
increase  the  amount  of  costs  available 
for  recovery  in  subsequent  months.  For 
example,  assume  Refiner  X  has  3  classes 
of  purchasers,  sells  equal  voluntes  of 
gasoline  to  each  class,  has  increased 
costs  equal  to  33.3  cents  per  gallon 
during  the  month  of  measurement,  and 


sells  gasoline  in  only  one  region.  The 
maximum  allowable  prices  that  Refiner 
X  may  charge  are: 


May  15.  1973 
selling  price 
(cents) 

Increased 
costs  (cents) 

MLSP  (cents) 

Gate 

40 

323 

72,3 

DTW 

45 

323 

773 

Retail 

50 

353 

85.3 

Under  the  proposed  amendments,  if 
Refiner  X  took  full  advantage  of  the  7.9 
cent  differential  allowed  for  retail  sales, 
its  maximum  allowable  prices  would  be: 


May  15,  1973 
selling  price 
(cents) 

Increased 
costs  (cents) 

MLSP  (cents) 

Gate 

40 

30  7 

70  7 

DVN 

45 

30.7 

75.7 

Retail 

50 

38.5 

88.7 

Accordingly,  under  the  proposed 
amendment  Refiner  X  would  not  be  able 
to  increase  its  total  potential  revenues, 
but  only  recoup  its  increased  costs  in  a 
different  manner, 

B.  Reseller-retailers 

DOE  proposes  to  amend  the  reseller- 
retailer  equal  application  rule 
(§  212.93(3)(1))  to  permit  reseller- 
retailers  to  increase  prices  in  retail  sales 
by  an  amount  up  to  7.9  cents  per  gallon 
before  the  provisions  of  the  equal 
application  rule  become  operative. 
Unlike  the  current  refiner  rules,  reseller- 
retailers  are  not  permitted  to  reflect 
actual  differentials  up  to  3  cents  per 
gallon  in  retail  selling  prices  of  gasoline. 
The  proposed  amendment  would  permit 
reseller-retailers  the  same  flexibility  as 
refiners  in  establishing  prices  at  the 
retail  level,  while  not  increasing  overall 
potential  revenues, 

C.  Comments  Requested. 

DOE  invites  comments  documented 
with  financial  data  on  the  following 
issues: 

1.  Has  a  price  disparity  resulted 
among  refiners’,  reseller-retailers’  and 
retailers’  retail  selling  price  of  gasoline 
as  a  result  of  the  recent  amendments  to 
the  independent  retailer  price  rules? 
What,  if  any,  is  the  amount  of  the 
differential? 

2.  Are  the  cents  per  gallon 
differentials  DOE  is  proposing  with 
respect  to  the  exception  to  the  equal 
application  rule  appropriate,  and  if  not, 
what  adjustment  would  be? 

3.  Is  an  amendment  to  the  equal 
application  rule,  as  proposed  today,  the 
appropriate  means  of  preventing  price 
disparities  at  the  retail  level  induced 
solely  by  operation  of  the  regulations?  If 
not,  what  are  alternative  ways  of 


amending  the  provisions  of  the  equal 
application  rule  to  prevent  such  price 
disparities  among  refiner,  reseller- 
retailer  and  retailer  sales  of  gasoline  at 
the  retail  level? 

4.  Finally,  we  invite  comments  on 
other  amendments  that  could  be 
adopted  which  would  provide  for 
maximum  flexibility  in  retail  gasoline 
pricing  to  assure  maximum  competition 
and  minimum  disruption  in  and 
dislocation  of  gasoline,  while  at  the 
same  time  insuring  that  refiners’  and 
reseller-retailers’  increased  selling 
prices  only  reflect  increased  costs. 

III.  Allocation  of  Costs 

Under  the  current  price  rules  refiners 
and  reseller-retailers  may  recoup 
increased  product  and  non-product  costs 
incurred  at  different  marketing  levels  on 
products  sold  to  the  various  classes  of 
purchaser  as  they  deem  appropriate 
subject  to  the  equal  application  rule. 
Consequently,  increased  non-product 
costs  incurred  at  one  level  of 
distribution  may  be  recouped  in  prices 
charged  to  customers  at  other  levels  of 
distribution. 

DOE  proposes  to  amend  the  refiner 
and  reseller-retailer  price  rules  to 
require  that  all  increased  non-product 
costs  incurred  in  retail  operations  be 
recouped  only  in  prices  charged  by 
refiners  or  reseller-retailers  in  retail 
sales.  Increased  non-product  costs 
incurred  at  other  levels  of  distribution 
may  be  recouped  in  prices  charged  at  all 
levels,  including  the  retail  level.  The 
purpose  of  the  proposal  would  be  to 
restrict  the  ability  of  refiners  and 
reseller-retailers  to  subsidize  their  retail 
marketing  operations. 

We  invite  comments  on  effects  the 
proposed  amendment  would  have  on 
competition  at  the  retail  level. 

We  invite  comments  on  any 
accounting  problems  which  might  be 
involved  in  computing  cost  increases  at 
each  level  of  distribution.  Would  this 
proposed  amendment  require  the 
establishment  of  separate  banks? 

Should  reseller-retailers  be  permitted  to 
bank  non-product  cost  increases? 

IV.  Written  Comment,  Public  Hearing 
Procedures,  and  Procedural 
Requirements 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  issues  set 
forth  in  this  Notice.  Comments  should  be 
identified  on  the  outside  envelope  and 
on  documents  submitted  with  the 
designation  “Equal  Application  Rule,” 
Docket  No.  ERA-R-79-32-C.  Ten  copies 
should  be  submitted.  All  comments 
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n'ceived  will  be  available  for  public 
inspection  in  the  DOE  Freedom  of 
Information  Office,  Room  GA-145. 
lames  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 

Washington.  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Comments  should  be  received  by 
November  5. 1979,  4:30  p.m.  in  order  to 
be  considered. 

H.  Public  Hearings. 

1 .  f*rocedure  for  Requesting 
Participation.  The  times  and  places  for 
the  hearings  are  indicated  in  the 
"DATES"  and  “ADDRESSES"  section  of 
this  Notice.  If  necessary  to  present  all 
testimony,  hearings  will  be  continued  at 
9:30  a.m.  on  the  next  business  day 
following  the  first  day  of  the  hearing. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation  at  the  hearings.  The 
requests  should  contain  a  phone  number 
where  you  may  be  contacted  through  the 
day  before  the  hearing. 

We  will  notify  each  person  selected  to 
be  heard  before  4:30  p.m.,  October  10. 
1979.  Persons  scheduled  to  speak  at  the 
hearings  must  bring  100  copies  of  their 
statement  to  the  Denver  hearing  on  the 
date  of  the  hearing  and  to  the  Office  of 
Public  Hearings  Management.  Room 
231.3.  2000  M  Street  NW.,  Washington. 
D.C.  by  4:30  p.m.,  October  22. 1979.  for 
the  Washington  hearing. 

2.  Conduct  of  the  Hearing.  We  reserve 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearings,  which  will  not 
be  judicial  in  nature.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
by  the  presiding  officer  of  any  person 
making  a  statement  at  the  hearings. 

Such  questions  should  be  submitted  to 
the  address  indicated  above  for  requests 
to  speak,  for  the  location  concerned, 
liefore  4:30  p.m.  on  the  day  prior  to  the 
hearing.  If  at  the  hearing  you  decide  that 
you  would  like  to  ask  a  question  of  a 
witness,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  In  either 
c:ase  the  presiding  officer  will  determine 


whether  the  time  limitations  permit  it  to 
be  presented  for  a  response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  a  hearing  will 
be  announced  by  the  presiding  officer. 

Transcripts  of  the  hearings  will  be 
made,  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  the  DOE  and  made 
available  for  inspection  at  the  Freedom 
of  Information  Office.  Room  GA-145. 
james^Forrestal  Building.  1000 
Independence  Avenue,  SW.. 

Washington,  D.C.,  between  the  hours  of 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  Any  person  may  purchase  a 
copy  of  the  transcript  from  the  reporter. 

in  the  event  that  it  becomes  necessary 
for  us  to  cancel  a  hearing,  we  will  make 
every  effort  to  publish  advance  notice  in 
the  Federal  Register  of  such 
cancellation.  Moreover,  we  w'ill  give 
actual  notice  to  all  persons  scheduled  to 
testify  at  the  hearings.  However,  it  is  not 
possible  to  give  actual  notice  of 
cancellations  or  changes  to  persons  not 
identified  to  us  as  participants. 
Accordingly,  persons  desiring  to  attend 
a  hearing  are  advised  to  contact  DOE  on 
the  last  working  day  preceding  the  date 
of  the  hearing  to  confirm  that  it  will  be 
held  as  scheduled. 

C.  Procedural  Requirements 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act.  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
during  whieh  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action.  The 
Administrator  had  no  comments. 

A  draft  regulatory  analysis,  as 
required  for  certain  proposed 
rulemakings  pursuant  to  Executive 
Order  12044,  entitled.  “Improving 
Government  Regulations"  (43  FR  12661. 
March  24, 1978)  and  DOE’s 
implementing  procedures,  is  being 
prepared  by  ERA  and  will  be  available 
prior  to  the  public  hearings.  Interested 
parties  are  invited  to  comment  on  the 
proposed  regulatory  analysis. 

Pursuant  to  the  requirements  of 
section  404(a)  of  the  Department  of 
Energy  Organization  Act  (“DOE  Act" 
Pub.  I..  95-91).  this  proposed  rule  has 


been  referred,  concurrently  with  the 
issuance  hereof,  to  the  Federal  Energy 
Regulatory  Commission  for  a 
determination  as  to  whether  the 
proposed  rule  might  significantly  affect 
any  function  within  the  Commission's 
jurisdiction  under  section  402(c)  of  the 
DOE  Act.  The  Commission  will  have 
until  October  15. 1979,  to  make  such 
determination. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  751  et  seq..  Pub.  L.  93-159.  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L  94-133,  Pub.  L.  94-163.  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L  93-275.  as 
amended.  Pub.  1..  94-332,  Pub.  L  94-385.  Pub. 

L.  95-70.  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act.  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163.  us  amended.  Pub.  L  94-385.  and 
Pub.  L  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C  7101  et  seq..  Pub. 
L  95-91;  E.0. 11790,  39  FR  23185;  E.O.  12009. 

42  FR  46267) 

Issued  in  Washington.  D.C..  September  17. 
1979. 

David  |.  Bardin. 

.Administrator.  Economic  Regulatory 
Administration. 

1.  Section  212.83(c)(2](iii)(E)  is 
amended  in  the  definition  of  “F/"  to 
read  as  follows  and  §  212.B3|c)(2) 
(iii)(e)(II)(bb)  is  deleted. 

§  212.83  Price  rule. 

(c)  Allocation  of  increased  costs. 

(2)  Formulae.  '  *  * 

(iii)  De/Zn/f/ons.  ‘  *  ' 

(E)  The  "N”  factor.  *  ‘  * 

‘‘Fi'"  =  the  marketing  cost  increase  and  is 
the  difference  between  the  cost  of 
marketing  covered  products  at  other 
than  retail  in  the  month  of  measurement 
and  the  cost  of  marketing  covered 
products  in  the  month  of  May,  1973. 
“Cost  of  marketing  covered  products" 
means  the  cost  attributable  to  marketing 
operations  with  respect  to  covered 
products  at  other  than  retail  provided 
that  such  costs  are  included  only  to  the 
extent  that  they  are  so  attributable 
under  the  customary  accounting 
procedures  generally  accepted  and 
historically  and  consistently  applied  by 
the  firm  concerned  and  are  not  included 
in  computing  May  15. 1973  prices,  in 
computing  increased  product  costs,  or  in 
computing  other  increased  non-product 
costs. 

The  marketing  cost  increase  shall  be 
adjusted  to  add  or  subtract  the  net  cash 
reimbursements  attributable  to  the 
product  of  the  type  "i”  paid  and 
received  in  the  period  in  product-for- 
product  exchanges  in  which  a  specific 
covered  product  is  received.  Where  the 
cash  reimbursement  portion  of  a  cash 
payment  made  pursuant  to  an  exchange 
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is  not  expressly  prescribed  in  a  written 
document  signed  by  both  parties  to  the 
exchange,  no  part  of  a  cash  payment 
shall  be  treated  as  a  reimbursement. 
However,  where  a  firm  gives  up  an 
exempt  product  for  a  covered  product  in 
an  exchange  and  receives  a  cash 
payment,  the  payment  must  be  treated 
as  a  reimbursement  unless  the  written 
exchange  agreement  signed  by  both 
parties  substantiates  that  the  payment 
reflects  the  market  value  differences  in 
the  products  exchanged  on  the  date  the 
covered  product  is  received.  Also,  where 
a  firm  gives  up  an  exempt  product  for  a 
covered  product  in  an  exchange  and 
makes  a  cash  payment,  the  payment  will 
constitute  a  differential  and  will  not 
adjust  increased  marketing  costs  unless 
the  parties  to  the  exchange  specify  in 
writing  the  service  rendered  by  the 
exchange  partner  to  which  the  payment 
is  made. 

For  purposes  of  calculating  marketing 
cost  increases,  a  reimbursement  is  the 
dollar  amount  of  a  cash  payment, 
expressly  prescribed  in  a  written 
document  signed  by  both  parties  to  the 
exchange,  that  is  made  or  received  by  a 
firm  as  compensation  for  costs  incurred 
to  transport,  store,  or  perform  other 
services  pursuant  to  the  exchange.  A 
differential  is  the  cash  payment  made 
pursuant  to  an  exchange  agreement  less 
any  reimbursement. 

Marketing  costs  for  the  period  and 
the  period  "o"  shall  be  adjusted  to  add 
fees  attributable  to  the  marketing  costs 
for  the  product  of  the  type  “i”  paid 
pursuant  to  a  service  agreement  in  that 
period. 

A  refiner  shall  prepare  a  schedule 
itemizing  the  principal  costs  included  in 
marketing  cost  increases  and  describing 
the  accounting  procedures  by  which 
they  are  calculated. 

The  marketing  cost  increase  at  retail 
is  the  difference  between  the  cost  of 
marketing  covered  products  at  retail  in 
the  month  of  measurement  and  the  cost 
of  marketing  covered  products  at  retail 
in  the  month  of  May.  1973.  “Cost  of 
marketing  covered  products”  means  the 
cost  attributable  to  marketing 
operations  with  respect  to  covered 
products  provided  that  such  costs  are 
included  only  to  the  extent  that  they  are 
so  attributable  under  the  customary 
accounting  procedures  generally 
accepted  and  historically  and 
consistently  applied  by  the  firm 
concerned  and  are  not  included  in 
computing  May  15, 1973  prices,  in 
computing  increased  product  costs,  in 
computing  other  increased  non-product 
costs,  or  in  computing  marketing  cost 
increases  at  other  than  retail. 

Marketing  cost  increases  at  retail 
shall  be  applied  to  retail  selling  prices. 


Retail  selling  prices  may  include  any  or 
all  allowable  cost  ienreases  incurred  at 
other  than  retail. 

The  amount  of  marketing  cost 
increases  at  retail  which  may  be  applied 
to  retail  selling  prices  to  compute 
maximum  allowable  prices  for  covered 
products  is,  however,  limited  to  the 
extent  that  such  marketing  cost 
increases  may; 

(I)  Allow  an  increase  in  the  prices  of 
No.  2  heating  oil  and  No.  2-D  diesel  fuel 
above  the  prices  otherwise  permitted  to 
be  charged  for  such  products  pursuant 
to  the  provisions  of  this  part  by  an 
amount  not  in  excess  of  one  cent  per 
gallon  with  respect  to  retail  sales  and 
one-half  cent  per  gallon  with  respect  to 
all  other  sales;  and 

(II)  Allow  an  increase  in  the  price  of 
gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  gasoline 
pursuant  to  this  part  by  an  amount  equal 
to  increased  rental  cost  (as  defined  in 

§  212.92),  plus  vapor  recovery  system 
cost  (as  set  forth  in  §  212.92)  plus,  an 
amount  not  in  excess  of  three  cents  per 
gallon  (for  marketing  costs  not 
otherwise  recoverable  under  this 
subpart)  with  respect  to  all  retail  sales; 
and 

(III)  Allow  an  increase  in  the  prices  of 
gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  gasoline 
pursuant  to  the  provisions  of  this  part  by 
an  amount  not  in  excess  of  three-quarter 
cent  per  gallon  with  respect  to  all  sales 
other  than  retail  sales;  and 

(IV)  Allow  an  increase  in  the  prices  of 
middle  distillates  above  the  prices 
otherwise  permitted  to  be  charged  for 
middle  distillates  pursuant  to  the 
provisions  of  this  part  (including  the 
foregoing  paragraph  (I)  of.  this  definition) 
by  an  amount  not  in  excess  of  one  cent 
per  gallon  with  respect  to  retail  sales 
and  not  in  excess  of  one-quarter  cent 
per  gallon  with  respect  to  all  other  sales, 
except  that,  with  respect  to  retail  sales 
of  aviation  fuels  by  fixed  base  operators 
after  November  30,  1975,  allow  an 
increase  in  the  amount  otherwise 
permitted  to  be  charged  for  that  item 
pursuant  to  the  provisions  of  this  part  by 
an  amount  not  to  exceed  four  cents  per 
gallon;  and 

(V)  Allow  an  increase  in  the  prices  of 
residual  fuel  oil  above  the  prices 
otherwise  permitted  to  be  charged  for 
residual  fuel  oil  pursuant  to  the 
provisions  of  this  part  by  an  amount  not 
in  excess  of  three-fourths  cent  per  gallon 
with  respect  to  retail  sales  and  one- 
fourth  cent  per  gallon  with  respect  to  all 
other  sales;  and 

(VI)  Allow  an  increase  in  the  price  of 
propane,  in  sales  after  September  30, 
1975,  above  the  prices  otherwise 
permitted  to  be  charged  for  propane 


pursuant  to  the  provisions  of  this  part  by 
an  amount  not  in  excess  of  three  cents 
per  gallon  with  respect  to  all  retail  sales 
except  those  to  the  petrochemicals 
industry,  to  public  utilities,  and  to 
synthetic  natural  gas  plants;  one  cent 
per  gallon  with  respect  to  retail  sales  to 
the  petrochemicals  industry,  to  public 
utilities,  and  to  natural  gas  plants  and 
one-half  cent  per  gallon  with  respect  to 
all  other  sales;  and 

(VII)  Reflect  the  total  dollar  amount  of 
non-product  costs  attributable  to 
includable  amounts  of  commissions 
incurred  during  the  period  “t”  beginning 
with  January  1, 1976  with  respect  to 
sates  through  consignee-agents  of  the 
covered  product  or  products  of  the  type 
“i".  The  includable  amount  of 
commission  incurred  with  respect  to 
each  item  sold  through  each  consignee- 
agent  is  the  dollar  amount  per  unit  of 
volume  by  which  the  commission  in  the 
period  “t”  exceeds  the  commission  in 
effect  on  May  15, 1973;  Provided,  That 
the  includable  amount  shall  be  an 
amount  reasonably  intended  to  cover 
increased  non-product  costs  of  the 
consignee-agent  and  that  it  shall  not 
exceed  the  amount  of  the  non-product 
cost  price  increase  that  would  be 
permitted  if  the  consignee-agent  took 
title  to  the  product  it  distributes  and 
were  a  seller  subject  to  §  212.93(b). 

*  ★  *  *  ★ 

2.  Section  212.83(h)(2)(iv)(A)  is 
amended  to  read  as  follows; 

§212.83  Price  rule. 
***** 

(h)  Equal  application  anion}’  classeti 
of  purchaser.  *  *  * 

(2)  Special  rules.  *  *  * 

(iv)  Retail  sales  of  gasoline  by 
refiners.  (A)  When  a  refiner  calculates 
the  amount  of  increased  costs  not 
recouped  that  may  be  added  to  May  15, 
1973,  selling  prices  of  gasoline  to 
compute  maximum  allowable  prices  in  a 
subsequent  month,  it  may, 
notwithstanding  the  general  rule  in 
(subparagraph  (1)  of  this  paragraph)  of 
this  section,  compute  revenues  as 
though  (7)  the  greatest  amount  of 
increased  costs  actually  added  to  any 
May  15, 1973,  selling  price  of  gasoline 
and  included  in  the  price  charged  to  any 
class  of  purchaser  that  purchases 
gasoline  at  retail  from  a  refiner  at  any 
service  station  operated  by  employees 
of  the  refiner  had  been  added  to  the 
May  15, 1973,  selling  prices  of  that 
product  and  included  in  the  price 
charged  to  each  class  of  purchaser  that 
purchases  gasoline  at  retail  from  a 
refiner  at  any  service  station  operated 
by  employees  of  the  refiner  and,  [2]  the 
greatest  amount  of  increased  costs 
actually  added  to  the  May  15. 1973, 
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selling  price  of  gasoline  and  included  in 
the  price  charged  to  any  class  of 
purchaser  that  purchases  gasoline  at 
retail  from  a  refiner  at  any  service 
station  operated  by  employees  of  the 
refiner  had  been  added,  in  the  same 
amount  (less  any  actual  differential  or 
seven  and  nine  tenths  (7.9)  cents  per 
gallon,  whichever  is  less)  to  the  May  15. 
1973  selling  prices  of  gasoline  and 
included  in  the  price  charged  to  all  other 
classes  of  purchaser. 

3.  Section  212.93(b]  is  amended  to  add 
a  new  subparagraph  (7)  to  read  as 
follows: 

§  212.93  Price  rule. 

«  •  *  *  * 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section: 

*  e  *  *  * 

(7)  Reseller-retailers  shall  calculate, 
allocate,  and  recoup  increased  costs 
referred  to  in  this  paragraph  for  retail 
operations  only  in  retail  sales.  Increased 
costs  referred  to  in  this  paragraph 
incurred  in  other  than  retail  operations 
may  be  allocated  to  and  recouped  in 
retail  sales. 

***** 

4.  Section  212.93(e)(1)  is  divided  into 
subdivisions  and  a  new  provision  is 
added  in  subdivision  (iii). 

§212.93  Price  rule. 
***** 

(e)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  and  except 
for  retail  sales  of  gasoline  by  retailers:  ■ 

(l)(i)  If  a  seller  charges  prices  for  a 
particular  product  that  result  in  the 
recoupment  of  less  total  revenues  than 
the  total  amount  of  increased  product 
costs  of  that  product  incurred  during 
that  month,  the  amount  of  increased 
product  costs  not  recouped  by  a  price 
adjustment  in  the  subsequent  month 
pursuant  to  paragraph  (a)  of  this  section 
may  also  be  added  to  the  May  15, 1973. 
selling  prices  of  that  product  in  a 
subsequent  month  at  the  time  the  selling 
prices  are  computed  pursuant  to 
paragraph  (a)  of  this  section. 

(ii)  A  seller  shall  calculate  its  amount 
of  increased  product  cost  of  a  particular 
product  not  recouped,  since  the  most 
recent  price  increase  after  November  1. 
1973  to  include  the  following:  (A)  Any 
"increased  product  costs”  not  added  to 
the  May  15. 1973  selling  price  at  the  time 
of  the  most  recent  price  increase 
implemented  after  November  1, 1973 
multiplied  by  the  volume  sold  since  that 
price  increase,  plus  (B)  increases  in  the 
weighted  average  unit  cost  above  the 
weighted  average  unit  cost  which  was 
used  to  calculate  the  most  recent  price 


increase  implemented  after  November  1. 
1973  multiplied  by  the  volume  of  product 
purchased  at  each  such  increased 
product  cost,  less  (C)  any  decrease  in 
the  weighted  average  unit  cost  from  the 
weighted  average  unit  cost  which  was 
used  to  calculate  the  most  recent  price 
increase  implemented  after  November  1.  - 
1973  multiplied  by  the  volume  of  product 
purchased  at  each  such  lesser  cost. 

(iii)  With  respect  to  each  covered 
product,  when  a  seller  calculates  its 
amount  of  increased  product  cost  not 
recouped  under  this  paragraph,  it  shall 
calculate  its  revenues  as  though  the 
greatest  amount  of  increased  product 
costs  actually  added  to  the  May  15, 1973 
selling  price  of  that  covered  product  and 
included  in  the  price  charged  to  any 
class  of  purchaser,  had  been  added,  in 
the  same  amount,  to  the  May  15. 1973 
selling  price  of  such  covered  product 
and  included  in  the  price  charged  to 
each  class  of  purchaser;  except  (A) 
where  an  equal  amount  of  increased 
product  cost  is  not  included  in  the  price 
charged  to  a  purchaser  because  of  a 
price  term  of  a  written  contract  covering 
the  sale  of  such  product  which  was 
entered  into  on  or  before  September  1. 
1974,  such  portion  of  the  increased 
product  costs  not  included  in  the  price 
charged  to  such  a  purchaser  need  not  be 
included  in  the  calculation  of  revenues, 
and  (B)  the  greatest  amount  of  increased 
costs  actually  added  to  the  May  15, 1973 
selling  price  of  gasoline  and  included  in 
the  price  charged  to  any  class  of 
purchaser  that  purchases  gasoline  at 
retail  from  a  reseller-retailer  at  any 
service  station  operated  by  employees 
of  the  reseller-retailer  shall  be  added,  in 
the  same  amount  (less  any  actual 
differential  or  seven  and  nine  tenths 
(7.9)  cents  per  gallon,  whichever  is  less) 
to  the  May  15. 1973  selling  price  of 
gasoline  and  included  in  the  price 
charged  to  all  other  classes  of 
purchaser. 

,  «  «  *  « 
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